1998 PUBLIC AND LOCAL ACTS

[No. 221]
(HB 5580)

AN ACT to amend 1941 PA 122, entitled “An act to establish a revenue division of the
department of treasury; to prescribe its powers and duties as the revenue collection
agency of the state; to prescribe certain powers and duties of the state treasurer; to create
the position and to define the powers and duties of the state commissioner of revenue; to
provide for the transfer of powers and duties now vested in certain other state boards,
commissions, departments and offices; to prescribe certain duties of and require certain
reports from the department of treasury; to provide procedures for the payment,
administration, audit, assessment, levy of interests or penalties on, and appeals of taxes
and tax liability; to prescribe its powers and duties if an agreement to act as agent for a
city to administer, collect, and enforce the city income tax act on behalf of a city is entered
into with any city; to provide an appropriation; to abolish the state board of tax
administration; and to declare the effect of this act,” by amending section 28 (MCL 205.28),
as amended by 1993 PA 13, and by adding section 30c.

The People of the State of Michigan enact:

205.28 Conditions applicable to administration of taxes; violation;
penalties; records required. [M.S.A. 7.657(28)]

Sec. 28. (1) The following conditions apply to all taxes administered under this act
unless otherwise provided for in the specific tax statute:

(a) Notice, if required, shall be given either by personal service or by certified mail
addressed to the last known address of the taxpayer. Service upon the commissioner may
be made in the same manner.

(b) An injunction shall not issue to stay proceedings for the assessment and collection
of a tax.

(c) In addition to the mode of collection provided in this act, the department may
institute an action at law in any county in which the taxpayer resides or transacts
business.

(d) The commissioner may request in writing information or records in the possession
of any other department, institution, or agency of state government for the performance
of duties under this act. Departments, institutions, or agencies of state government shall
furnish the information and records upon receipt of the commissioner’s request. Upon
request of the commissioner, any department, institution, or agency of state government
shall hold a hearing under the administrative procedures act of 1969, 1969 PA 306, MCL
24.201 to 24.328, to consider withholding a license or permit of a person for nonpayment
of taxes or accounts collected under this act.

(e) Except as otherwise provided in section 30c, the commissioner or an employee of
the department shall not compromise or reduce in any manner the taxes due to or claimed
by the state or unpaid accounts or amounts due to any department, institution, or agency
of state government. This subdivision does not prevent a compromise of interest or
penalties, or both.

(f) Except as otherwise provided in this subdivision, an employee, authorized
representative, or former employee or authorized representative of the department or
anyone connected with the department shall not divulge any facts or information obtained
in connection with the administration of a tax or information or parameters that would
enable a person to ascertain the audit selection or processing criteria of the department
for a tax administered by the department. A person may disclose information described in
this subdivision if the disclosure is required for the proper administration of a tax law
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administered under this act, pursuant to a judicial order sought by an agency charged
with the duty of enforcing or investigating support obligations pursuant to an order of a
court in a domestic relations matter as that term is defined in section 31 of the friend of
the court act, 1982 PA 294, MCL 552.531, or pursuant to a judicial order sought by an
agency of the federal, state, or local government charged with the responsibility for the
administration or enforcement of criminal law for purposes of investigating or prosecuting
criminal matters or for federal or state grand jury proceedings or a judicial order if the
taxpayer’s liability for a tax administered under this act is to be adjudicated by the court
that issued the judicial order. However, the commissioner or a person designated by the
commissioner may divulge information set forth or disclosed in a return or report or by an
investigation or audit to any department, institution, or agency of state government upon
receipt of a written request from a head of the department, institution, or agency of state
government if it is required for the effective administration or enforcement of the laws of
this state, to a proper officer of the United States department of treasury, and to a proper
officer of another state reciprocating in this privilege. The commissioner may enter into
reciprocal agreements with other departments of state government, the United States
department of treasury, local governmental units within this state, or taxing officials of
other states for the enforcement, collection, and exchange of data after ascertaining that
any information provided will be subject to confidentiality restrictions substantially the
same as the provisions of this act.

(2) A person who violates subsection (1)(e) or (1)(f) is guilty of a felony, punishable by
a fine of not more than $5,000.00, or imprisonment for not more than 5 years, or both,
together with the costs of prosecution. In addition, if the offense is committed by an
employee of this state, the person shall be dismissed from office or discharged from
employment upon conviction.

(3) A person liable for any tax administered under this act shall keep accurate and
complete records necessary for the proper determination of tax liability as required by
law or rule of the department.

205.30c Voluntary disclosure agreement. [M.S.A. 7.657(30¢)]

Sec. 30c. (1) Through December 31, 2003, the commissioner, or an authorized
representative of the commissioner, on behalf of the department, may enter into a
voluntary disclosure agreement with a person who is a nonfiler and who meets 1 or more
of the following criteria:

(a) Has a filing responsibility under nexus standards issued by the department after
December 31, 1997.

(b) Contests liability for a tax or fee administered under this act as determined by the
commissioner.

(2) All taxes and fees administered under this act are eligible for inclusion in a
voluntary disclosure agreement.

(3) To be eligible for a voluntary disclosure agreement, subject to subsection (1), a
person must meet all of the following requirements:

(a) Except as otherwise provided in this subdivision, has had no previous contact by
the department or its agents regarding a tax covered by the agreement. A letter of
inquiry, whether a final letter or otherwise, requesting information under section 21(2)(a)
that was sent to a nonfiler shall not be considered a previous contact under this
subdivision if the nonfiler sends a written request to the department to enter into a
voluntary disclosure agreement within 180 days after the enactment of the amendatory
act that added this section.

(b) Has had no notification of an impending audit by the department or its agents.
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(c) Is not currently under audit by the department of treasury or under investigation
by the department of state police, department of attorney general, or any local law
enforcement agency regarding a tax covered by the agreement.

(d) Is not currently the subject of a civil action or a criminal prosecution involving any
tax covered by the agreement.

(e) Has agreed to register, file returns, and pay all taxes due in accordance with all
applicable laws of this state for all taxes administered under this act for all periods after
the lookback period.

(f) Has agreed to pay all taxes due for each tax covered under the agreement for the
lookback period, plus statutory interest as stated in section 23, within the period of time
and in the manner specified in the agreement.

(9) Has agreed to file returns and worksheets for the lookback period as specified in
the agreement.

(4) If a person satisfies all requirements stated in subsection (3), the department may
enter into a voluntary disclosure agreement with that person providing the following
relief:

(a) Notwithstanding section 28(1)(e) of this act, the department shall not assess any
tax, delinquency for a tax, penalty, or interest covered under the agreement for any
period before the lookback period identified in the agreement.

(b) The department shall not assess any applicable discretionary or nondiscretionary
penalties for the lookback period.

(c) The department shall provide complete confidentiality of the agreement and shall
also enter into an agreement not to disclose, in accordance with section 28(1)(f), any of the
terms or conditions of the agreement to any tax authorities of any state or governmental
authority or to any person except as required by exchange of information agreements
authorized under section 28(1)(f), including the international fuel tax agreement under
chapter 317 of title 49 of the United States code, 49 U.S.C. 31701 to 31708. The
department shall not exchange information obtained under this section with other states
regarding the person unless information regarding the person is specifically requested by
another state.

(5) The department shall not bring a criminal action against a person for failure to
report or to remit any tax covered by the agreement before or during the lookback period
if the facts established by the department are not materially different from the facts
disclosed by the person to the department.

(6) A voluntary disclosure agreement is effective when signed by the person subject to
the agreement, or his, her, or its lawful representative, and returned to the department
within the time period specified in the agreement. The department shall only provide the
relief specified in the executed agreement. Any verbal or written communication by the
department before the effective date of the agreement shall not afford any penalty waiver,
limited lookback period, or other benefit otherwise available under this section.

(7) A material misrepresentation of the fact by an applicant relating to the applicant’s
current activity in this state renders an agreement null and void and of no effect. A
change in the activities or operations of a person after the effective date of the agreement
is not a material misrepresentation of fact and shall not affect the agreement’s validity.

(8) The department may audit any of the taxes covered by the agreement within the
lookback period or in any prior period if, in the department’s opinion, an audit of a prior
period is necessary to determine the person’s tax liability for the tax periods within the
lookback period or to determine another person’s tax liability.
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(9) Nothing in this section shall be interpreted to allow or permit unjust enrichment as
that term is defined in subsection (10). Any tax collected or withheld from another person
by an applicant shall be remitted to the department without respect to whether it was
collected during or before the lookback period.

(10) As used in this section:
(a) “Lookback period” means 1 or more of the following:

(i) The most recent 48-month period as determined by the department or the first date
the person subject to an agreement under this section began doing business in the state if
less than 48 months.

(i) For single business taxes levied under the single business tax act, 1975 PA 228,
MCL 208.1 to 208.145, the lookback period shall be the 4 most recent completed fiscal or
calendar years over a 48-month period or the first date the person subject to an
agreement under this section began doing business in this state if less than 48 months.

(iii) Notwithstanding subparagraphs (i), (ii), and (iv), the most recent 36-month period
as determined by the department or the first date the person subject to an agreement
under this section began doing business in this state if less than 36 months, if tax returns
filed in another state for a tax based on net income that included sales in the numerator
of the apportionment formula that now must be included in the numerator of the
apportionment formula under the single business tax act, 1975 PA 228, MCL 208.1 to
208.145, and those sales increased the net tax liability payable to that state.

(iv) If there is doubt as to liability for the tax during the lookback period, another
period as determined by the commissioner to be in the best interest of this state and to
preserve equitable and fair administration of taxes.

(b) “Nonfiler” for a particular tax is a person that has never filed a return for the
particular tax being disclosed.

(c) “Person” means an individual, firm, bank, financial institution, limited partnership,
copartnership, partnership, joint venture, association, corporation, limited liability
company, limited liability partnership, receiver, estate, trust, or any other group or
combination acting as a unit.

(d) “Previous contact” means any notification of an impending audit pursuant to
section 21(1), review, or any type of notice or assessment. Previous contact also includes
final letters of inquiry pursuant to section 21(2)(a) or a subpoena from the department.

(e) “Unjust enrichment” includes the withholding of income tax under the income tax
act of 1967, 1967 PA 281, MCL 206.1 to 206.532, and the collection of any other tax
administered by this act that has not been remitted to the department.

(f) “Voluntary disclosure agreement” or “agreement” means the entirety of the
written agreement between a person and the department.

Conditional effective date.

Enacting section 1. This amendatory act does not take effect unless House Bill No. 4910
of the 89th Legislature is enacted into law.

This act is ordered to take immediate effect.
Approved July 1, 1998.
Filed with Secretary of State July 1, 1998.

Compiler’s note: House Bill No. 4910, referred to in enacting section 1, was filed with the Secretary of State July 1, 1998, and
became P.A. 1998, No. 225, Imd. Eff. July 1, 1998.



